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Nelson v. Leland et al., 22 How. 48, 
the court said : " The question of juris- 
diction in the lower court is a proper 
one for appeal," and the determination 
of this question is not the exercise of juris- 
diction on the merits. In Kanouse v. 
Martin, 15 How. 198, the state Court 
of Common Pleas denied the applica- 
tion for removal, tried the case and 
rendered judgment. Appealed to Su- 
perior Court and judgment affirmed. 
Supreme Court United States reversed 
the judgment on the ground that the 
case was removable, but conceded the 
power of the Superior Court to deter- 
mine the appeal: Strander v. W. Va., 
10 Otto 303. In State ex. rel. Coons v. 
The Judges \3thJud. Dist., 23 La. Ann. 
29, the court said that the application for 
removal Is analogous to a plea to the 
jurisdiction, and when granted, the 
order is appealable. This was followed 
in Rosenfieldv. The Adams Ex. Co., 21 
La. Ann. 233 ; Beebe v. Armstrong, 1 1 
Mart. 440 ; Duncan v. Hampton, 12 Id. 
92 ; State Bank v. Morgan, 4 N. S. 
344 ; Fritz's Syndic v. Hayden, Id. 653 ; 
Fisk v. Fisk, Id. 67"6. In Burson v. The 
Park National Bank of New York, 40 
Ind. 173, 13 Am. Rep. 285, the court 
held that the order of removal was 
appealable. Judge Downey, in de- 
livering the opinion, held that when the 
order had been granted or refused, it was 
the duty of the court, on appeal, to 



decide the correctness of the ruling, 
and that if erroneous, it should be 
reversed, but that if correct, the case 
should be remanded with instructions. 
That when the order was refused the 
cause remained pending, and it was not 
then a final order or judgment : citing 
Skeen v. Huntington, 25 Ind. 510. 
The court further said "It is true 
that the act of congress provides that 
when the application has been made in 
the proper manner for the removal, the 
state court shall proceed no further in 
the cause. But this does not settle the 
question. The question is not, shall the 
subordinate state court proceed no fur- 
ther ? but may the party who has thus 
been prevented from having the cause 
tried in the court in which the suit was 
pending, appeal to this court. If he 
cannot, when and to whom is he to look 
for a correction of the most flagrant 
errors and abuses resulting from the 
action of the subordinate court." The 
court overrules The City of Aurora v. 
West, 25 Ind. 148, and cites Akerly v. 
Vilas, 24 Wis. 165; 8. c. 1 Am. Rep. 166; 
Whitton v. Railroad Co., 25 Id. 424 ; 
3 Id. 101 ; Insurance Co. v. Dimn, 20 
O. St. 175 ; 5 Am. Rep. 642 ; Kanouse 
v. Martin, 15 How. (U. S.) 198; 
Beery v. Irick, 22 Gratt. 484. 

John F. Kelly. 
Bellaire, Ohio. 



Supreme Court of Minnesota. 
OLSON v. CROSSMAN. 

An innkeeper is by the common law responsible for the loss in his inn of the 
goods of a traveller who is his guest, except when the loss arises from the negligence 
of the guest, the act of God or of the public enemy. To absolve the innkeeper from 
liability when the loss has been proved, it must affirmatively appear that the loss 
arose from one of the above-mentioned exceptions, 

A guest is not to be charged with negligence merely because the theft was com- 
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mitted by another guest of the inn whom he did not bring there, even though with 
his consent he is placed to sleep in the same room with such other guest. 

Notice to the guest to deposit valuables with the landlord, where not such as the 
statute prescribes, does not relieve the landlord from liability, unless it be brought 
to the knowledge of the guest, so that his assent to limiting the liability of the land- 
lord may be presumed. 

Appeal from an order of the Minneapolis Municipal Court, 
denying a new trial. 

Robinson $• Bartleson, for respondent. 

Merrick § Merrick, for appellant. 

Gilfillan, C. J. — Action by a guest against an innkeeper to 
recover for money stolen from plaintiff in the inn while such guest. 
The common-law liability of an innkeeper is well stated in Lusk v. 
Belote, 22 Minn. 4G8, thus : " An innkeeper is by the common 
law responsible for the loss in his inn of the goods of a traveller 
who is his guest, except when the loss arises from the negligence 
of the guest, or the act of God, or of the public enemy." Unless 
it appear to have arisen from an excepted cause, when the loss is 
proved, the innkeeper is liable. There was no pretence in this 
case that the loss was from the act of God or of the public enemy. 
The only claim that it was from plaintiff's negligence was based 
on the fact that the money might have been taken by one or other 
of two companions with whom plaintiff came to the inn, and with 
whom he occupied a room. The court correctly charged the jury 
that if taken by one of these the defendant would not be liable, 
but that to absolve him on that ground the fact that it was so taken 
must affirmatively appear. 

While a theft from the guest by a companion whom he brings 
to the inn is imputable to the guest as his own negligence, he is 
not to be charged with negligence merely because the theft was 
committed by another guest of the inn whom he does not bring 
there, even though with his consent he is placed to sleep in the 
same room with such other guest. 

The statute (sections 21 and 22, c. 124, Gen. St. 1878) enables 
an innkeeper to limit his liability as to certain property of a guest 
by keeping an iron safe and posting certain notices. The evidence 
does not indicate that defendant had complied with this. A notice 
at the head of the register of guests, or a verbal notice to the 
guest, not being such notice as the statute prescribes, is of no 
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avail unless the guest consent to it, so as to constitute a contract 
limiting the innkeeper's liability. Of course it would not amount 
to such a contract unless the guest's attention was called to it, so 
that he might be presumed to have understood and assented to it. 
The evidence was sufficient to sustain the verdict. 

Order affirmed. 



The rule is generally stated by courts 
and text writers, as stated in the prin- 
cipal case, that where the guest is not in 
fault the innkeeper is responsible as 
insurer of the personal effects of his 
guest, except only against losses by the 
act of God or of the public enemy : 
Cooley on Torts 635 ; 2 Kent Com. 
594 ; 1 Chitty on Cont. (11th Am. ed.) 
675 ; 1 Pars, on Cont. (6th cd.) 146 ; 
Mason v. Thompson, 9 Pick. 280 ; 
Sluav v. Berry, 31 Me. 478 ; Norcross 
v. Norcross, 53 Id. J 63 ; Piper v. Man- 
ny, 21 Wend. 282 ; Grinnell v. Cook, 
3 Hill. 485 ; Hulett v. Swift, 33 N. Y. 
571 ; WUHns v. Earle, 44 Id. 172 ; 
Tliickstnn v. Howard, 8 Blackf. 535; 
Manning v. Wells, 9 Humph. 746 ; 
Mateer v. Brown, 1 Cal. 221 ; Burrows 
v. Trieber, 21 Md. 320 ; Sibley v. 
Aldrich, 33 N. H. 553 ; Woodicorth v. 
Morse, 18 La. Ann. 156; Packard 
v. Northcraft, 2 Met. (Ky. ) 439 ; Lusk 
v. Belole, 22 Minn. 468 ; Chamberlain v. 
Masterton, 26 Ala. 371 ; Richmond v. 
Smith, 8 B. & C. 9 : Monjan v. Ravey, 
6 Hurlst. & N. 277 ; Day v. Bather, 2 
H. & C. 14 ; Cashill v. Wright, 6 El. 
& Bl. 900 ; Oppenheim v. White Lion 
Hotel Co., L. R., 6 C. P. 515. 

There are, however, eminently re- 
spectable authorities which take a dif- 
ferent view of the innkeeper's liability. 
Mr. Story, in his work on Bailments, 
sect. 472, says: "But innkeepers are 
not responsible to the same extent as 
common carriers. The loss of the goods 
of a guest, while at an inn, will be pre- 



sumptive evidence of negligence on the 
part of the innkeeper or of his do- 
mestics : Jones on Bail. 96 ; Bennet v. 
Mellor, 5 Term R. 276. But he may, 
if he can, repel this presumption by 
showing that there lias been no negli- 
gence whatever : Dawson v. Cham- 
ney, 5 Q. B. 164. [Sec, however, the 
subsequent case of Morgan v. Ravey, 6 
H. & N. 277] ; or that the loss is at- 
tributable to the personal negligence of 
the guest himself; or that it has been 
occasioned by inevitable casualty or by 
superior force." See, also, Story on 
Bail. sect. 482. Substantially the same 
rule is cither laid down or finds support 
in the following American cases : Met- 
calf v. Hess, 14 111. 129 ; Johnson v. 
Richardson, 17 Id. 302; Merritt v. 
Claghcrn, 23 Vt. 177 ; McDaniels v. 
Robinson, 26 Id. 316 ; Kisten v. Hilde- 
brand, 9 B. Mon. 72 ; Howth v. Frank- 
lin, 20 Texas 798 ; Laird v. Eichold, 
10 Id. 212; Howe Machine Co. v. 
Pease, 49 Vt. 477 ; Sasseen v. Clark, 
37 Geo. 242 ; Cutler v. Bonney, 30 
Mich. 259 ; Vance r. Throckmorton, 5 
Bush 41. 

In view of the conflict thus apparent 
among the authorities, the question in- 
volved in the principal case cannot be 
said to be settled, though, perhaps, it 
would not be incorrect to say that the 
preponderance of authority supports the 
doctrine of the principal case. 

M. D. Ewell. 
Chicago. 



